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THE LAW ENFPORCEMENT REVIEW ACT - R.S.M. 1987, e.L.75
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REASONS #02 JUnCMENT

The complain= brought against the Respondent is as follows:
"That the Hespendent did ahume m-= gutnerity by using oppressive or
abusive cenduct contrary to Sesction 28(a)(I11) of The Law

Enforzement Revisw Ac-."

urred on April

rl

The complaint arase a5 @ reszulft of z2vaentz whiech oc

18th, igos, At th=z concliusisn of the hearing, I advised the
PArTi=as izt the comolizine was Iizmizzed, ®hp Zollowing are my

Rt turn on 5 rad light
from the centre izne o+ Csborne Strzet onto Corydon Avenue and in
50 doing cut in front o7 =z mories Folzce vehicle operated by the
Respondent which wax s5.opped =t the same red light in the curb

lane.
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a short distance from the intersection.

A]
DJ

The Complizinant was =TopDe

ri

He immcdiatsly go Ri=zm oy

[
pt
i
H:»

=1z vzhiels and canme to the police

vehicle where he ang tie Responden* had z brief conversation. The

Respendesnt <told t=a Compizinant to return to his vyehicle.

According to the evidence of both theIComplainant and Respondent,
the Complairnant belinved thai his right turn was not improper and
he argued that with the Respondent. The Respondent's partner had
Preparzsd the Traffis Offen- Natice for the infraction and
attempted to explain the optioﬁs in the notice to the Complainant

ficer. The Complainant was late for

i

who wculd not listen to that ¢
an appointment and kv his own admission was upset and argumentative

ice off-zars.

with the nc

ng and spraying

The Complzinant lz2%: rhe ICene, TEPIidlT ascoierat

=]
1

gravel on the psiice vehic:e 25 well ar sguealing the tires en his
vehicia. The Compiciran+s WaZ 727726 2 zaceond time, Agsin he got
out of hnis vehicie and avrroached the police wvehicle. The
Respondant toid rthe Comprainart that he was being stopped for
squealing his tires. The Complainant was argumentative and spoke
in a loud voice and in so doing moved about in a manner which the

Responden® described azs "3 stuttzr step". I note that during this

hearing ths Tomplainant moved —a-i zna foarth and sidewavs
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frequently when questioning witnesses. According to the
Respondent, the Complainant 55 moving close to the vehicular
traffic on Corydon Avenue as a result of ﬁhich the Respondent took
the Complainant by the sheoulder and moved the cbmplainant toward
the Kespondent and away from traffic, The Respondent testified
that he zad teléd the Complaizant a number of times to move back
from the !ine of traffie. The Complainant was close to the
Respondent who detected 211 cdcur of what e described as alechol on
the Complainant's breath. The Complainant was told by the
Respondent an Approved Screeﬁing Device (A.S.D.) would be called
for so that the Complainant could be tested to determine if there
was alzonol in his bady. The Respondant testified that he
censidered the Complainant's manner of driving, the repeated
request to move from the line 0t trafiZiec and that the Complainant
wanted to talk and not listen together with what he detected as the

smell of zicohel a=z grounds for demanding the test.

The Respondent radiced for an A.5.D0. which was brought to the scene
a shor:t wiile ig*:-s, Accoriing ta hath the Complainant and
Respondent, the Complainant wantz2d4 te be tested so as to exonerate

bimself from anvy roeszible driziiing ans driving offence asz he
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Sergeant B, arrived with the A.5.D. and tested the Complainant
for alcohoi. The test rasulted in 2 "éass“. Sergeant B,

explained that an alcohel level from 0 to .0499 miiligrams percent
would ra2zul:t in a pass, .05 to‘9.99.in 2 "warn" and above that
level to a "fail™. The Complainant testified and in fact was
adamant that h2 nad nor consumed alcchol that day and had not had
2 drink since New Yeérs. Sergeant B, testified that he did not
smell alcehel or the Complainant aisnaugh ha, B, . had a slight
cold which he alloweg may have prevented him from detecting such
odour. Th= “omplaznent wac wiven a TrzzZfie OZfence Notice for the

Second oIifsnce and he les+ the scens. z2gain quickly accelerating

The Complainan=: apreared in Provims~ingl court on July 19th, 1995
when he was tried and found guilty on both Highway Praffic Act
charges ariszing Efrom this incident, H2 wac fined on the first
incident anc reprimanded on *he second. He was not charged with
any drisizing and driving offenca. I nez2 “hat the Complainant made
his comgiaint ta the Law EnZorcement Review Agency after he was

convicied., I am satizfied That thin hearing would not have taken

place if the Complainant had been acgui-ted.

The Comrizipa-- <o III zummiozio- IITUZe thot thke Respondant's
oppressive conduct was an EiCzzZive axercicze of pawer and burdening
of another cearoeon. The troal ang coavio-- A of The Complainant on

NOTE: For the purposes of distribution, personal information has been removed by the Commissioner.



- -y

offenses

the traff.a.\.u
with rezspest

€Xcessive exercise of power.

whether o

either

The Respondent’s authority 5
Device test is fourd in Section 254(2)

Canada whienh ==

The Respondent's

S,

Division for

Special Co~ordinater for Alecoho?

on his Autr:

o]
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demorstrztes th at the Respondent's conduct
Ing The Troifiec Crifarss Notices was not an
Hovaver, what has to be considered is

a

det a“nlnc th

oppressive or abusive.

)

1@ Complainarts

sréering

tor the A.S5.D. test was

-;-L.p

- Aprroved Screening

of The Criminal Code of

cer rezsonably suspects that a person

metor

the

vanigclie or

peration of

ssel or operating
of

e
an aircraft or

zquipmant or who hzs +fha czre or contrel of 2a
. vessel. aircraft or railway egquipment,
T 13 in nwtldn 2T noI. ras alecohol in the

the pact

-

who has been with the Cicy

the peace oificer mavy,
lra Tho pirzon to pravide ferthwith such

daz

by demand made to

in the copinien of the peace ocfficer
& LIoP2r nalvoic of the breath to
an aprroved screening deviece and,
COOmTAnY Iz veacz officer for the
L a zample of breath to be taken,"
calizd az a wizress Cznstable Re

of Winnipeg Police Force Traffic

cribed his function as the

Counter-Measures and he elaborated
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Constabie §, testified as to a number of indicators which may
bEe locked tor when attempting to aztablizh if a person has consumed

aloohol. Some oL these are red or watery eyes, slow or slurred

Hh

spescn, rapid sSpeech, manner o walking &and balanece, loss of fine
motor skills in saarching for documents, behaviour, mannerism of
driving a=nd adcur of alecohksi. 2 alg- tzstified that it is more

Alrricult to detect the odour of aleshol in open Spaces.

Thz Rezrozdesnt zost-+1o4d Tzt when Fterrizng the Complainarnt for s
second time. he wax ciose to tne Complzinant angd detected what he
thought wasz an odﬁur of alcensl oo the Ccmelainant’s breath. The
Respondent conzidersd as well the manner of driving, repeated
unhkeeded requests *¢ move Irom the linmns gof traffic and fhe fact
that the Complainant wanted to talk rather than to listen. The

Respondznt teztifizd —hat b= conzidzred +ha+ the Complainant "was

not in esontroi™, A1l of +these factors formed the basis for
rejuesting thz 232 gn  £ra gD, I 23is50 note thzt +the

Respondent's rartner test:ified trat at cne point she theought that

E52 smollicd iigusr an tha CTOMELIIIIINT. Ut was net certain, The
Respondent must "reazcnakly zurgecst”  zhat  the Comglainant had
alecohcl in i7is body kzfeors TAZING T rztuzzt far the test oz the

Courzs! figr o2 Recpondent refawve-g tc ==z

1
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oved the decision of R, v. Seo

@]
1
2}
Lo
(43
£y
‘ ’
I-—J
%]
2
o
5
Jo
i1
42
{J
g
Re)
t

NOTE: For the purposes of distribution, personal information has been removed by the Commissioner.



A.L.E.R.T. device was discussed and to show the difficulty that
police officers have 1in detecting drivers with alcohol in their

body.

In the caze of R. v, Trant 47 C.C.2, (24 321 Scullion Provineial

Judge considered what was *then Sectieon 234.1(1) of The Criminal

m
|I

Code which iz now = icn ZE4{2 =+ Page 328 he states:
"From the above authorities it isg apparent that +the
grounds for beiief ip £.234.1 are less than the grounds
for belief in s. 235 and furthnrmore that the Court need
net be concerned whether that belief is the more probable

inference to be drawn from the facts as long as the
officer’'s belief is pbonz Fide."

The indicators thét the Respordent considered in deciding to have
the Complainant testéd on the A.8.D. are net the most compelling
that may oceur and are at best, borderline. However, the onus is
on tke Complairant BY virtue of Seetion 27{2} of the Act to show by
clear and cenvines ng evidence that the all egation occurred. There

W3 Lo evideznoe that tha f25pzndant was abusive din his manner of

speaking to or d2aling with +he Complainant at any time.

in tho case of Wecolzie Y. KenIooger sunreporied) T adopted the
definition of the term "oprressive™ to mean "conduct that is
burdensome, harzh er wrongrul or wnich lacks probity or fair
dealing™. Opprezsive concuct may also ba equated with bad faith.
The Complainant %23 not SATISrIczZ fhe onus to establish the allsagad

disciplinary defaulc arnd zczsriingly the czomplaint is dismissed.

Pravincial Judge



